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special session of the dispute settlement body


The following communication is circulated on behalf of the delegations of Cuba, India and Malaysia.

Dispute Settlement Understanding Proposals:  Legal Text

REVISIONS IN SOME OF THE PROPOSALS IN TN/DS/W/47

Communication from Cuba, India and Malaysia


A group of like-minded developing countries have presented a number of proposals on improvements and clarifications of the Dispute Settlement Understanding in accordance with the mandate in paragraph 30 of the Doha Development Agenda in two documents TN/DS/W/18 dated 7 October 2002 and TN/DS/W/19 dated 9 October 2002.  Text of the amendment to the DSU based on these proposals has been presented in TN/DS/W/47 dated 11 February 2003.  Some of these textual proposals had a broad support while on others some Members expressed a number of questions and concerns. 


Based on discussions among the proponents and with other Members, it has been found useful to address some of these questions and concerns through drafting changes.  The resulting revisions are provided below.


Proposals relating to paragraphs 2, 4 and 6 of Article 17 and paragraph 10 of Appendix 3 of the DSU do not find a place in these revisions as the proponents are continuing to revisit these texts in the light of developments including in the dispute settlement practice. 


The revisions proposed to Articles 4, 6, 12 and 21 of the DSU also take into account the ongoing consideration by the DSB-Special Session of the Category-II S&D proposals in the CTD. 

GENERAL

Article 3.6 of DSU
6.
Detailed terms of any mutually agreed solutions to any matters formally raised under the consultation and dispute settlement provisions of the covered agreements shall be notified by a party to the dispute within 60 days after the date of such a solution to the DSB and the relevant Councils and Committees, where any member may raise any point relating thereto.
Footnote to Article 13 of the DSU

In exercising this right, the panel shall not accept or consider information or technical advice provided by any individual or body from whom the panel has not sought it.

Further footnote to Article 17.9 of the DSU


The Appellate Body shall neither accept nor consider submissions of any individual or body other than those of the participants and third participants.

S&D PROVISIONS

Article 22.3bis of the DSU

Notwithstanding the provisions contained in paragraph 3, in a dispute between a developing country Member and a developed country Member, the developing country Member shall have the right to seek authorization to suspend concessions or other obligations in any sectors under any covered agreements.

Article 3bis:  Litigation Costs

In a dispute between a developing country Member and a developed country Member if the panel upholds a claim or claims of the developing country Member or rejects a claim or claims of the developed country Member, the Panel shall award reasonable costs of litigation
 


On appeal, the Appellate Body may modify the amount of the award, taking into account the additional reasonable costs of litigation incurred by the developing country Member in connection with the appeal.


The award for costs of litigation shall be a part of the recommendations and rulings of the panel and the Appellate Body.

Article 4.10


During consultations Members shall give special attention to particular problems and interests of the developing country Members.
Article 4.10bis

In a dispute between a developing country Member and a developed country Member, the developing country Member shall be provided every opportunity to present requests to the developed country Member on any matter relating to the holding of the consultations or the settlement of the dispute, taking into account the particular problems and interests of the developed country Member. Should the developed country Member reject any parts of such requests, it shall provide the reasons in writing, together with an explanation of how it has given special attention to the particular problems and interests of the developing country Member.

Article 6.2 – to add:

Where the request for establishment of a panel is made by a developed country Member involving a measure taken by a developing country Member, the developed country Member shall, in addition, give details as to how it has given special attention to the particular problems and interests of the developing country Member as required in Article 4.10 and how it has taken into account the relevant provisions on differential and more favourable treatments for developing country Members in the relevant covered agreements.

Article 12.10 of the DSU


In the context of consultations involving a measure taken by a developing-country Member, the parties may agree to extend the periods established in paragraphs 7 and 8 of Article 4.  Where the consulting Member is a developed country, it shall agree to a request for an extension of the periods established in paragraphs 7 and 8 of Article 4 of up to 30 days and 15 days respectively.  If, after the relevant period has elapsed, the consulting parties cannot agree that the consultations have concluded, the Chairman of the DSB shall decide, after consultation with the parties, whether to extend the relevant period and, if so, for how long. In addition, in examining a complaint against a developing-country Member, the panel shall allow sufficient time, not less than two additional weeks in normal circumstance, for the developing-country Member to prepare and present its first written submission and one additional week thereafter at each stage of written submission or presentation.  The provisions of paragraph 1 of Article 20 and paragraph 4 of Article 21 are not affected by any action pursuant to this paragraph 

Article 21.3 of the DSU

To add a footnote at the end of Article 21.3 (c):


In determining these particular circumstances the arbitrator shall take into account the particular problems and interests of developing country Members.
__________

� Costs of litigation mean costs incurred by the developing country Member in connection with the dispute, including, but not limited to, lawyers' fees.
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