DSU Reform

Background

At the end of the Uruguay Round in April 1994 at the Marrakesh Ministerial Conference, it was agreed that member governments would carry out a review of the DSU by  January 1999 in order to examine if this system needed to continue as it did in its first few years of operation or to amend it to suit the needs of the membership. The review started in 1997 and  this deadline was first extended to the 31st of January 1999 and then to July 1999. Despite the submission of  proposed improvements and clarifications to the agreement, members were not able to agree to the suggested changes.

Doha Mandate

The Doha Ministerial Conference took place in November 2001 where member governments agreed, among other things to negotiate to improve and clarify the Dispute Settlement Understanding (DSU). These negotiations started in March 2002 and are carried in special sessions of the Dispute Settlement Body (DSB-SS).
Proposed Changes

A large portion of the membership has submitted more than 40 proposals, each of which contains detailed proposed change to the entire agreement and other DSB functions. Some of these  deal with changes similar to national judicial systems i.e. the authority to remand cases back to the panel, costs of litigation, compensation etc ; an equally large number contain suggestions for concretizing the special and differential treatment of developing and least-developed countries, including the LMG paper that Pakistan is a co-sponsor of with many other developing countries. 
Balas Text

On the 16th of May 2003, the chairman of the DSB-SS circulated a draft legal text under his own responsibility. The text contained members’ proposals on a number of issues, including “enhancing third-party rights; introducing an interim review and remand ; clarifying and improving the sequence of procedures at the implementation stage; enhancing compensation; strengthening notification requirements for mutually-agreed solutions; and strengthening special and differential treatment for developing countries at various stages of the proceedings”.

Chair Balas excluded a some proposals by members as he did not feel they commanded enough support for an eventual agreement. These proposals concerned issues such as accelerated timeframes, panel selection procedures, control on the panel and Appellate Body reports; treatment of amicus curiae briefs and procedures for retaliation.

Deadlines for DSU negotiations 
The membership continued to discuss the Balas text until the end of May 2003.  Some felt that the text captured the essential elements for a final agreement; others felt that there were serious omissions in the text.  Therefore the May 2003 deadline was missed and in July 2003, the membership adopted a May 2004 deadline, which was also  missed. The  “July Package” merely endorsed the continuation of the DSU negotiations.
Even now the DSU review has no set deadline, partially because DSU negotiations are not a part of the single undertaking. The membership seems to be poised for a breakthrough in agriculture before this or other areas move ahead.  The membership is trying to make sure that the DSU reform is not left behind the rest of the negotiations and is part & parcel of the completed Doha package of revised agreements as its highly unlikely that the US Congress will grant an extension of  the Trade Promotion Authority of the US President just for the DSU amendments. 

Pakistan’s  areas of concern 
The Like Minded Group (LMG) is a grouping of developing countries that Pakistan is a member of. It submitted a number of proposals on DSU reform which were then consolidated into one paper (TN/DS/W/47) along with a revision. Pakistan is a co sponsor of this paper and the issues that it addresses are outlined as follows:
1.         Mutually Agreed Solutions
2.
Amicus Curiae Briefs
3.         Term of Appointment of AB Members
4.         Inputs provided by the Secretariat
5.         Sufficiency of Notice of Appeal
6.         3rd Party Rights in Appeal Procedures
7.         Suspension of Concessions and Other Obligations
8.         Litigation costs
9.         Other S&D provisions (improvements in articles 4.10, 12.10 and 21.2)
