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Introductory Statement made in DSB SS 13 July 2006
Revised LMG proposal based on TN/DS/W/47

Thank you Mr Chairman,

As Members may recall, a group of like-minded developing countries had presented a number of proposals in two contributions during the pre-Cancun stage of DSU negotiations.  These proposals were contained in two documents TN/DS/W/18 dated 7 October 2002 and TN/DS/W/19 dated 9 October 2002.  Text of the amendment to the DSU based on these proposals is contained in TN/DS/W/47 dated 11 February 2003.  

Based on the discussions in the pre-Cancun days as well as informal consultations with some other Members in the post-Cancun work of the DSB-Special Session, we have revisited the texts contained in W/47 to address questions and concerns as well as to make legal drafting changes.  It is the resulting revisions that are now before us.  First of all, let me focus on what is not contained in these revisions.  Proposals relating to paragraphs 2, 4 and 6 of Article 17 and paragraph 10 of appendix 3 of the DSU (which was contained in the previous submissions) do not find a place in these revisions.  The proponents are continuing to revisit these texts in the light of developments in the dispute settlement practice including the changes in the Appellate Body Working Procedures.  However, at this point of time, we are not making any suggestions on these four proposals. 


This revision exercise also takes into account the ongoing consideration by the DSB-Special Session of the Category-II S&D proposals in the CTD.  Some of the Members of the Like-Minded Group have made some proposals in the CTD pertaining to Articles 4.10, 12.10 and 21.3.  It is our hope that consideration of these revisions in the Special Session would enable the session to make progress on these Category-II proposals also.


Now, a brief description on the revisions we are proposing. 

Firstly, negotiation of MAS

Notification of mutually agreed solutions is the only means for Members other than the parties to learn about solutions agreed to between the parties.  Transparency demands that the terms of such solutions are made available to WTO Members in sufficient detail and without undue delay after arriving at the solution.  This proposal has been retained in its entirety in substance.  Certain drafting changes have been made.  The first change is to avoid judgmental language regarding sufficiency of the details of the terms of the solution.  The second change is a purely drafting change of using the term ‘solution’ instead of ‘agreement’ for what is to be notified, merely to ensure consistency on the use of the term.
Amicus curiae briefs


The proponents recognize that this proposal has met with a strong opposition from a few Members in the past.  However, for the reasons which are well known in the light of the earlier discussion on the subject, including the debate on this issue in the General Council, the proponents continue to require a change to the DSU to ensure a correct interpretation of the word ‘seek’ in Article 13 of the DSU.  In light of the discussion so far, the proposal now recognizes the right of the panel to seek information contained in Article 13.  The proposal limits this right to information or advice that the panel seeks so as to exclude unsolicited inputs into the dispute settlement process. We are mindful of the fact that the Appellate Body has drawn up procedures for accepting such unsolicited briefs.  That is an unacceptable step in the light of the objective of the proposal.  Therefore, a footnote is proposed to be added to paragraph 9 of Article 17 relating to the Appellate Body Working Procedures clarifying that the Appellate Body shall seek or accept information only from participants and third participants to a dispute. 

Cross Retaliation


The proponents believe that developing country Members, when in a dispute with a developed country Member, should have the right to cross-retaliate notwithstanding the threshold for such cross-retaliation contained in Article 22.3.  It is this demand that is reflected in the revised text for Article 22.3 bis.  The textual revisions are purely of drafting nature. 

Reimbursement of litigation costs


The proponents continue to believe that reimbursement of litigation costs to developing countries is important to improve their access to the Dispute Settlement Mechanism.  Some of the developed country Members had a number of questions and concerns relating to definitional and operational issues.  Taking into account these questions and concerns, Article 3 bis has been re-drafted to make it simple, practical and operational by providing flexibility to the panel and the Appellate Body to determine what are reasonable costs of litigation.  In answer to questions relating to implementation of a decision on litigation costs, a last sentence has been added to enable this decision to constitute a part the recommendations and ruling to be adopted by the DSB.  
S&D at the consultation stage


The S&D component of Article 4.10 of DSU was proposed to be strengthened by making it operational and effective.  The discussions on this issue had raised a number of questions including on the locations of the obligation in the DSU and consequences of such an obligation on dispute procedures.  To address such questions and concerns, apart from making the S&D proposition in Article 4.10 mandatory, a new Article 4.10 bis has been added.  This Article does two things. Firstly, it obliges development country Members to provide adequate opportunity to developing country Members to make requests for special and differential treatment.  Secondly, it obliges them to explain each rejection of such requests.  This is simply an exercise in making the existing Article 4.10 operational and effective. In addition, to ensure clarity of jurisdiction, a new sentence is proposed to be added to Article 6.2 to enable this matter to constitute a matter before the panel and the Appellate Body.

S&D at the panel stage


Amendments were proposed in Article 12.10 for operationalising two S&D elements: one, to extend the consultation period for developing countries and two, for providing more time for submissions.  The original text has been revisited and replaced by two simple changes: a new second sentence and a new penultimate sentence to capture both these objectives. 

S&D in determination of RPT


The original proposal of an amendment to Article 21.2 of the DSU resulted in a number of questions relating, in particular to the practicality of fixing benchmarks where a case-by-case S&D would be more practical.  This proposition has been accepted by the proponents.  As a result, a simple footnote has been added to Article 21.3 (c) obliging the arbitrator in determining the RPT to take into account the particular problems and interests of developing country Members in interpreting the particular circumstances that would determine the length of the RPT.
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