Report on attachment with the Permanent Mission of Pakistan to the WTO, Geneva

(22 Oct to 02 Nov 2007)


The first meeting was arranged with the Ambassador and Permanent Representative of Pakistan to the WTO H.E. Dr. Manzoor Ahmad. He hinted upon the importance of the negotiations currently on-going at WTO under the umbrella of Doha Round. Amongst different segments of the presently under-way negotiations, NAMA negotiations are the most important for Pakistan because of the fact that trade in textiles and clothing is our main stake. There are different negotiating alliances, which are making efforts to protect their own interests. Pakistan is member of G-20, which is working for protecting interests of the developing countries at NAMA as well as in the field of agriculture. Apart of this, negotiations are also under-going on  TRIPS, Trade Defence, Services, and Trade Facilitation.  Pakistan is advocating to have Swiss formula with two coefficients i.e. 6 and 30 with a difference of not less than 25. The Mission is at work to solicit support of larger number of member countries to get maximum for ourselves to take care of our continuing interests for having an easy and feasible access to markets in US, EU and other developed countries for our textile and clothing. 

WTO Committee on Anti-Dumping Practices

2.
There were meetings of WTO Committee on Anti-Dumping Practices – Working Group on Implementation on 22nd and 23rd Oct 2007 followed by Informal Group on Anti-circumvention. Since the subject matter was directly concerned with NTC, I participated in the meetings. 

3.
Price Undertaking: On the first day of the meeting, a need was emphasized for having a uniform and acceptable language for Price Undertaking so that investigating authorities can have an ability to monitor the price undertaking effectively as it was explained that there was no standard language for this purpose. As each individual investigating authority finalizes price undertaking at its own arrangements, most of them including Pakistan subsequently face difficulties in monitoring the same. 

4.
Verification Visit: Most of the members of the Working Group were emphasizing that a 30 days notice along with the list of documents and information to be verified during the verification visit should be given by the investigating authorities to the foreign exporters / producers prior to the verification visits so that they can make adequate preparations. Most of the Member countries including Pakistan, based upon their experiences, reported that in practice such a notice of 30 days or in most cases even more than that becomes available to the foreign exporter / producer because of the Government’s requirements for seeking prior approvals for undertaking visits, visa formalities, and finalizing traveling arrangements. All these pre-requisites consume sufficient time to ensure a minimum of 30 days notice to the foreign producers or exporters. The US however, indicated that a minimum of 7 days notice should be served so that the producer or exporter can usefully cooperate with the investigators. 

5.
During the verification visit, the investigators apart from other things, they also determine the export price and make conclusions for foreign exchange fluctuations so that they can determine whether or not there is a price under-cutting for the domestic producer in view of the alleged dumped imports.

6.
Except South Africa, all other members reported that verification visits are undertaken by them after initiation of an investigation i.e. either before preliminary determination or after that i.e. prior to final determination. South Africa however, reported that they have been undertaking, invariably in each case, verification visits prior to formal initiation of the investigation. 

7.
Communication of Statement of Essential Facts: The next point came under discussion was relating to the provision of sufficient time to interested parties to show reasons for final determination. This would ensure an improved transparency. For this purpose, based upon views of large number of member countries, a notice of 15-20 days was considered as acceptable practice. Some of the countries including Pakistan reported that 15-30 days notice is however, provided by circulating a Statement of Essential Facts before making the final determination. There was however, no consensus on the number of days for such a notice. The chair therefore, advised the Secretariat to further revise the document to be considered in the next meeting of the Group likely to be held in April, 2008. 


8.
Hearing: Then the Group discussed the subject matter concerning ‘Hearing’ in an anti-dumping investigation. The US representative narrated that all the six members of their Commission hold 4-5 days hearing for which a Pre-Hearing Staff Report is circulated before hand. The Chairman runs the hearing and one hour’s time allocated is to each party to present their point of view. The parties are also invited to have cross-questioning the other parties and opportunities for re-buttles. On a question, it was stated that US Commission receives a fair amount of requests for camera meetings, which are granted. After the hearings a final Staff Report is issued and Commission takes two weeks’ time in recording their opinion. Canada reported that their hearings continue for 5 to 6 days for an anti-dumping case and for three weeks in a safeguard case. There is a panel of at least 3 members from amongst the nine members of their Commission for conducting a hearing. Some of the member countries reported that they hold at times two hearings in the same case each for one day. 

9.
Pakistan also reported its practice of conducting hearing as a part of anti-dumping and safeguard proceedings whereas no countervailing case has so far been investigated. The hearing is conducted as per provisions of the national legislation on a request from one of the interested parties whereas all the interested parties are invited. In case where no request from either of the interested party is received, no hearing is held. Attendance in the hearing is not mandatory but normally, almost all the interested parties do attend including the foreign producers / exporters and officials from the respective Embassy in Pakistan representing the Government of the exporting country. The Chairman conducts the hearing and to start with, the purpose of hearing is explained by the chair followed by relevant legal explanations by Law Officer of the Commission. The applicant or the petitioner is then provided an ample opportunity to explain his case followed by the main respondent. Later, all the interested parties are provided opportunities for making their presentations. Second round goes on for re-buttles. On a question, it was explained that the Commission does not express its opinions or conclusions during the hearings. The national law does provide a provision for camera hearing, which has always been provided but very rarely, requests for camera hearings are received, which are however, always entertained. The verbal statements during the hearing are to be confirmed in writing at a subsequent stage. The whole process is normally concluded within a time between 3-6 hours during the same day. 

WTO Rules Negotiating Group on Questionnaire meeting ( 24-25 Oct 2007)

10.
Threat to Injury: The Group started its discussion on “Threat to Injury” in initiating an anti-dumping investigation or in subsequent determination. The factors determining the threat were described as volume of dumped goods, effect of dumped goods on prices, effects of dumped goods on domestic industries’ export performance, contraction of demand of like goods etc. The factors which lead to the determination of the ‘Threat to Injury’ or future injury to the domestic industry inter-alia, include price research and analysis in quantitative terms, pricing of total class of goods, price by product categories, market segmentation, pricing by bench marking the product off invoice discounts, changing product features, long term contracts, purchaser’s perceptions, rate of increase in subject imports, imminent increase in production capacity of exporter, potential of exporter to export, anti-dumping measures taken by other countries, inventories of goods etc. It was viewed that a good amount of care is required to be exercised in determining the reasons and effects leading to the threat  for injury to domestic industry.

11.
The most of the members including Pakistan reported that they had never initiated any investigation merely on account of a “threat to injury” in future to the domestic industry. Turkey however, reported that they had recently initiated an investigation on the basis of threat to injury and South Africa reported that they initiated a case in the year 2002 and subsequently having negligible imports i.e. less than 1% they terminated the case. In Canada, though they had never initiated an investigation on the basis of ‘threat to injury’ yet threat consideration is a standard practice in an anti-dumping determination. US reported that most of the applicants generally claim that they were facing ‘threat of injury’ but in practice hardly 4% cases had been initiated on the basis of such a threat. On a question from Pakistan, US reported that they had never carried out any analysis whether the cases processed and finalized on the basis of ‘threat to injury’ had in fact subsequently proved to have an injury to the domestic industry and how often in such cases, the exporters or producers have invoked DSB or any other forum of appeal. 

12.
Material Retardation: On the question of ‘Material Retardation’, most of the members reported that they did not have any experience, as they had never considered material retardation to domestic industry in determining dumping margin. The Egypt however, reported that they do consider the possibility of material retardation while investigating their cases but no case has so far been initiated on the basis of material retardation.

13.
The chair invited the New Zealand and US to define circumvention under Article 5.6 and the changed circumstances under Article 11.2 for discussions in the next meeting of the Committee. The other members having some experience in the field were requested to give their definitions, which would then be compiled by the Secretariat.

SERVICES SECTOR

14.
At present, negotiations are under-way in respect of market access and rules negotiation in the Services sector as well. Pakistan Mission at WTO is fully involved and holds its Chair of the Working Party on GATS Rules i.e. an appreciable achievement. The member countries are emphasizing to create a good balance between autonomous structure of regulatory authorities and having enforced needlessly excessive regulations in order to avoid creating inhibitions for investment particularly foreign investment. 

15.
In Pakistan both the manufacturing and non-manufacturing sectors of economy are open to foreign direct investment and the foreign investors are provided national treatment. They can have an investment with no limit and then remit all the profits / royalties etc they earn in Pakistan. Regulatory bodies have since been established in most of the sectors i.e. education, information, energy, health, public procurement, telecommunications. These provisions are available for investments in all the four modes of services i.e. cross border supply, consumption abroad, commercial presence abroad, movement of service providers. The GATS recognizes 12 main sectors i.e. business, communication, financial, construction, engineering, health, tourism, travel, distribution, education, environment and transport. As services sector contributed about 60% of Pakistan’s economic growth which grew at the rate of 8% during 2006-07, Pakistan needs to provide a secure environment and to ensure adequate infrastructure, human resource and an easy market access to promote the service sector. Pakistan is required to have regulatory system more operational and establish new ones in the areas where regulatory authorities have not so far been constituted. Pakistan is required to provide for safety of the personnel as well as a stable and transparent system of industrial relations and taxation. 
TRADE FACILITATION

16.
The negotiations in WTO on trade facilitation are aiming at increasing transparency, simplifying procedures and improving conditions for transit trade. WTO Committee on Market Access is presently chaired by Pakistan, which is a reflection of its deep involvement in the whole process. 

17.
Pakistan launched a Custom Computerized System in the year 2002 at Port Qasim, which is qualitatively comparable to any clearing system operating any where in the world. Resultantly, consignment clearance time has drastically reduced from an average of 7 to 10 days to a couple of hours. In addition, the World Bank assisted Project i.e. Trade and Transport Facilitation aims at simplifying the procedures and for adopting an international code in the field of trade and transport. There is another planned programme i.e. National Trade Corridor Improvement Programme targeting at reducing the cost involved and qualitative improvements in logistics concerning trade. 

NAMA

18.
NAMA negotiations refer to the discussions being held at WTO forum regarding trade in industrial i.e. non-agricultural products. The whole process has a fair amount of importance for Pakistan as our bulk of the exports are covered under non-agricultural area i.e. textiles and clothing. As Pakistan is not having any FTA with two of its major markets of textile and clothing i.e. EU and US, it needs to endeavor to get maximum concessions out of the NAMA negotiations to safeguard its interests with a view to have an edge over its competitors who are currently availing preferences in the markets meaningful for us.

TRIPS

19.
The TRIPS deals with copyright and related rights, trademarks including service marks, industrial designs, patents including the protection of new varieties of plants, the layout-designs of integrated circuits, and undisclosed information including trade secrets.

20.
The Agreement on TRIPS essentially provides for (i) application of trading system and other international intellectual property agreements, (ii) adequate protection to intellectual property rights, (iii) settlement of disputes on intellectual property between members of the WTO thrugh DSB and  (iv) Special transitional arrangements during the period when the new system is being introduced.

21.
The current issues covered under DDA in respect of the TRIPS include (i) TRIPS and public health (ii) Geographical indications i.e. specification of a product to a particular region or country (iii) protection for plants and animals, (iv) traditional knowledge and biodiversity (v) non-violation complaints and (vi) transfer of technology.

DISPUTE SETTLEMENT MECHANISM

22.
The rule-based coupled with specified time line system provides for settlement of disputes amongst the WTO Member countries. It is basically a member driven set up and the steps in dispute resolution involved are (i) settlement of dispute through consultation / mediation followed by (ii) a request for establishing a panel, (iii) Consideration of the report by Dispute Settlement Body (DSB) (iv) In case either party is not satisfied, that may go to a seven member permanent Appellate Body set up by DSB which looks into basically on the rules of law only and not the facts of the case neither it has a remand authority, (v) If either of the party is not implementing the Appellate Body’s recommendations, aggrieved party may lodge a complaint with DSB for asking the non-compliant member to implement the decisions of the Appellate Body.

23.
Pakistan, along with other like-minded member countries has formed a group and sponsored a paper to the DSB in order to seek, apart from other concessions (i) mutually agreed solutions (ii) non-acceptance of amicus curiae briefs from NGOs (iii) referral procedure or remand power for Appellate Body to refer back the case for re-examination of facts, to the panel, (iv) in case a developing country lodges a complaint and its position is upheld, the costs involved should be reimbursed by the developed country against whom the complaint was registered. The Pakistan Mission to the WTO is actively pursuing these issues with the DSB, which appear to be commendable effort. 
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PAGE  
8

