The LMG paper (simplified version)
1.         On Mutually Agreed Solutions
· LMG proposed to amend Art 3.6 of the DSU so as to have parties to a dispute to notify in sufficient detail to the DSB within 60 days of the settlement.
· Currently, there is no specified time for notification and there are no indications as to what the notification should contain.

2.         Amicus Curiae Briefs
· LMG proposed for the clarification of the word “seek” found in Art. 13 of the DSU to ensure that Panels and AB do not accept unsolicited amicus curiae briefs. 

· We proposed to add a footnote explaining that panels may ask/request/demand for any information and technical advise but panels shall not accept those unsolicited ones.

· The same applies to  the Appellate Body and arbitrators.

3.         Term of Appointment of AB Members
· To ensure independent and impartial AB Members, LMG proposed for their appointments to be for a non-renewable term of 6 years.

· Currently, Art. 17.2 of the DSU provides that AB member are appointed for a 4 year term, renewable once for another 4 years. But the reappointment must be with the support of the WTO Members.

4.         Inputs provided by the Secretariat
· LMG proposed for an amendment to Paragraph 10 of Appendix 3 of the DSU – the Working Procedures - ensure that all the documents, notes, information, etc., made available by the Secretariat to the panels are given promptly to the parties to the dispute.  This would enable parties to submit their views on the documents, which may be used by the panel in resolving the dispute.
· Currently, parties to the dispute do not get to see the inputs provided by the Secretariat to the panels.
5.         Sufficiency of Notice of Appeal
· For now, sometimes Notices of Appeals are too brief and the appellees and the third parties could not make out as to what legal issues were in appeal.  This adversely affects their right to respond adequately and defend themselves.

· LMG proposed an addition of a footnote to Art. 17.6 to say that  “A notice of appeal, which initiates the appeal process, shall identify the issues of law covered in the panel report and legal interpretations developed by the panel sufficiently clear enabling the other party and the third parties to a dispute to understand the issues under appeal”.
6.         3rd Party Rights in Appeal Procedures
· LMG made some proposals to amend Article17.4 of the DSU to give 3rd parties enhanced rights to be heard in AB proceedings.

· For now, the wordings used in the Article are “…may make written submissions to, and be given an opportunity to be heard by, the Appellate Body".  This seems to be giving discretion to the AB to hear or not hear the third parties.
· LMG basically proposed to change the word “may” to “shall” and to add that submissions made by such 3rd parties “shall be reflected in the AB report”.

7.         Suspension of Concessions and Other Obligations
· LMG has found that when developing countries get involved in disputes, they often find that securing compliance from the defaulting Member to be a difficult task. When those developing countries have to seek recourse to suspension of concessions and other obligations under Article 22, the economic cost of withdrawal of concessions would have a greater adverse impact on the complaining developing-country Member than on the defaulting developed-country Member and would only further deepen the imbalance in their trade relations already seriously injured by the nullification and impairment of benefits.

· So, LMG proposed that a complaining developing-country Member should be permitted to seek authorization for suspending concessions and other obligations in sectors of their choice.  They should not be required to go through the process set out in Article 22.3 which requires them to prove that it was not "practicable or effective" to suspend concession in the same sector or agreement where the violation was found and that the "circumstances are serious enough" to seek suspension of concessions under the agreements other than those in which violation was found exist.

· So, LMG is proposing an insertion of Article 22.3bis which essentially provides that where the complaining party is a developing-country Member and the other party, which has failed to bring its measures into consistence with the Covered Agreements is a developed-country Member, the complainant shall have the right to seek authorization for suspension of concessions or other obligations with respect to any or all sectors under any covered agreements. 

8.         Litigation costs
· LMG proposes for S&D treatment to be accorded to developing-country Members in disputes against developed-country Members.  

· There is a proposed insertion of Article 3bis  which provides that if a developed-country Member is found to be in violation of its obligations under the WTO covered agreements in a dispute brought by a developing-country Member or if the developed-country Member failed to prove its claims against a developing-country Member in a dispute brought by it, the panel/AB shall determine reasonable amount of the legal costs and other expenses of the developing-country Member, to be borne by the developed-country Member. 

· The amount we have in mind is USD 500,000 or actual expenses, whichever is higher.
9.         Other S&D provisions
· Under this heading LMG was contemplating the general languages used in Articles 4.10, 12.10 and 21.2 of the DSU. These proposals was initially submitted to by some of the LMG Members to the Special Session of the Committee on Trade and Development on the Special and Differential Treatment provisions including those relating to the DSU.  These proposals are contained in documents TN/CTD/W/2, which was co-sponsored by Cuba, Dominican Republic, Egypt, Honduras, India, Indonesia, Kenya, Mauritius, Pakistan, Sri Lanka, Tanzania, and Zimbabwe and TN/CTD/W/6, which was tabled by India (as attached).  They then resubmitted those proposals in the DSB SS.
· For Art. 4.10 
--The word "should" be replaced by "shall" so as to make this S&D provision mandatory.

--The phrase "give special attention" in the current provision is not defined.  It is proposed that subparagraphs be added to clarify its meaning to make the provisions of Article 4.10 effective and of some value to the developing countries.

Proposed language 
(a)        if the complaining party is a developed Member and if it decides to seek establishment of a panel, it should be made mandatory for it to explain in the panel request as well as in its submissions to the panel as to how it had taken or paid special attention to the particular problems and interests of the responding developing country; 

(b)        if the developed Member is a defending party, it should be made mandatory for it to explain in its submissions to the panel as to how it had addressed or paid special attention to the particular problems and interests of the complaining developing country;

          
  (c)        the Panel, while adjudicating the matter referred to it, should give ruling on this matter.

· For Art. 12.10 
--This paragraph is about the time lines where the situation is of a developing-country Member being the defending party in a dispute settlement proceeding, while the other party may or may not be a developed country Member.  The provision can be considered to be in two parts, the first part is on the consultations phase and the second part is on panel proceedings. 

--Currently, the paragraph does not give any guidance either to the DSB Chair or to the panel on to how much additional time should be given.  The panel is constrained by the last sentence, i.e., the additional time must be within the overall time-frames.  Thus, this provision seems to be of limited use or inoperable in practice to the developing countries.

--So, LMG proposed that the DSB Chair, upon being approached by either party, should extend the period of consultation to at least 15 or 30 days as the case may be. Then Panel should give extra time of at least two weeks for the first submission, one week each for second submission, first and second oral presentations and for interim submissions, if any. Finally, the extensions given by the DSB Chair and Panel should be taken into account in calculating the overall time-frames to the dispute proceedings involving a developing-country Member as a defending party. 

· For Art. 21.2 –

-- This provision is about surveillance of implementation, following the adoption of the panel/AB reports.  Currently, the Art. provides for determination of reasonable period of time (RPT) for compliance of the DSB rulings; in case of disagreement, for initiation of further dispute settlement proceedings to determine whether the defendant Member has complied with DSB rulings; and for receiving status reports on implementation of DSB rulings at every regular DSB meeting six months after adoption of the panel/AB reports.

--It is proposed that the word "should" in the current text to be replaced by "shall", so as to make this provision mandatory.

--LMG seeks to clarify the term "matters affecting the interests of developing-country Members" and proposed that:

 
-- if the defending party is a developing Member and the complainant, a developed Member 
(i)        15 months should be considered as normal RPT and if the measure at issue is change of statutory provisions or change of long held practice/policy, RPT should be two to three years and panels/AB should indicate requirement of more RPT;

(ii)       Time for completion of 21.5 Procedures should be increased from 90 days to 120 days; and the panel   should give all due consideration as any normal panel would give to the particular situation of developing-country Members; and

           
(iii)        Filing of status report should be in alternative meetings rather than in every regular meeting. 

-- if the complaint is by a developing Member against a developed Member - The defending developed-country Member should be given no more than 15 months of RPT in any circumstance; existing 90 days time limit for 21.5 procedures should be observed strictly and in case of delay, it should entail an obligation to compensate for continuing trade losses to the developing-country complainant.

