FISHERIES SUBSIDIES – ROADMAP FOR DISCUSSIONS

THE NEGOTIATING MANDATE

1. The Ministerial mandate from Hong Kong directs this Negotiating Group to "strengthen disciplines on subsidies in the fisheries sector, including through the prohibition of certain forms of fisheries subsidies that contribute to overcapacity and over-fishing" and, as an integral part of the negotiations, to establish "appropriate and effective special and differential treatment for developing and least-developed Members". 
GENERAL CONSIDERATIONS
2. The issue of fisheries subsidies continues to be the subject of a vigorous debate.  My sense is that all participants recognize the global crisis of overcapacity and overfishing, with its consequent negative economic and environmental effects, and are committed to ensuring that the disciplines ultimately developed, whatever their form, must be effective in fulfilling the negotiating mandate from Ministers.  That said, since I tabled my first draft text in document TN/RL/W/213, participants' views have continued to differ widely.  

3. In my view, the existing differences are mainly due to varied perceptions among participants as to the exact scope and meaning of the mandate.  Ministers in Hong Kong identified as the central focus of these negotiations the strengthening of disciplines, in particular through a prohibition, on subsidies that contribute to overcapacity or overfishing.  Thus it is clear that crafting such new disciplines is at the core of the negotiations.  During the negotiations, much of the debate in practice has been about other considerations that should modulate the impact of any new disciplines.  In this regard, while the Group had many useful discussions on the basis of my first draft text, of both possible disciplines and other considerations, that text did not move us closer to a common understanding as to subsidies that should be prohibited and exempted from disciplines.  I thus fully recognize that I will need to revise that text in view of the continued differences of view.  The discussions to date have not, however, generated the necessary elements that would provide me with the basis for a revision that could lead to greater convergence.  
4. As we resume our work, therefore, I believe that in the first instance in our discussions we should take a step back and reflect on the fundamental issues raised by the mandate.  In particular, in my view the Group should work to identify those subsidies that contribute to overcapacity or overfishing, with a view to determining which of these should and should not be prohibited, while considering at the same time how to effectively address the needs and particularities of developing Members.  

5. In this context, wherever certain participants may consider that certain subsidies should not be prohibited, the Group would need to consider the reasons advanced:  for example, because such subsidies contribute only minimally to overcapacity or overfishing; because the effects of such subsidies could be adequately controlled by fisheries management or other means; because the small scale of certain subsidized operations would limit or eliminate the potential contribution to overcapacity or overfishing of the subsidies; or because of their importance to development priorities.  In respect of any such proposed exemptions, the Group would need to consider how the integrity of the mandate would be ensured, such that any such subsidies would not in practice contribute to overcapacity or overfishing.  

6. A basic issue that would need to be taken up is how the existence of overcapacity or overfishing can be established as objectively and precisely as possible.  Given that many questions of judgement would be involved in such determinations, one important question is the appropriateness of leaving it to each Member to judge its own situation, or if not the Member, who else could or should make such judgements.  

7. A further fundamental issue is how to ensure adequate implementation, monitoring and surveillance.  As is the case for all WTO rules, fisheries subsidies disciplines would need to include provisions for such mechanisms.  Given the potential, as recognized in the mandate, for fisheries subsidies to contribute to overcapacity and overfishing, coupled with the mobile and undomesticated nature of the resources, a principal question would be how adequate surveillance of the effectiveness of the operation of the rules could be ensured, and whether the rules therefore should include enhanced surveillance mechanisms.   

8. I believe that the best approach for the Negotiating Group to take in seeking a common understanding in respect of these basic conceptual issues is to discuss these issues on the basis of a number of more detailed questions.  In this regard, to facilitate this process, in the next sections of this paper I raise a series of such questions, all of which are aimed at clarifying participants' positions on different aspects of the mandate.  

9. I call upon all participants to re-engage in, and deepen, the debate of the basic concepts that must be addressed, and especially to come to grips with how the various elements of a new discipline will work together in a coherent way to effectively fulfil the mandate that we have received from the Ministers.  
PROHIBITION
10. On the basis of this mandate, a core task for the Negotiating Group is to seek a common understanding as to the subsidies that "contribute to overcapacity and overfishing".  As participants are aware, my first draft text took a "bottom-up" approach, listing particular specific subsidies that would be prohibited.
  This list was drawn up based on submissions by and discussions among participants identifying those subsidies that the submitters considered contribute to overcapacity and/or overfishing.  It is clear from the discussions that participants' views still differ widely regarding which subsidies should be prohibited.  

11. I therefore would seek first a detailed discussion by the Group on which particular subsidies they believe should be prohibited (including but not limited to those referred to in my first draft text) in the light of the Ministerial mandate, addressing inter alia the following points:  

(a) For each subsidy that in your view should be prohibited, how does it contribute to overcapacity or overfishing?  

(b) If you believe that a given subsidy should not be prohibited, why?  If this is because you do not consider that it contributes to overcapacity or overfishing, what are the specific reasons for this view?    

(c) Where you consider that a given subsidy that has been proposed for prohibition should not be included in a list of prohibited subsidies, because in your view it does not contribute to overcapacity or overfishing, how would you address the question of interchangeability of subsidies?  Specifically, how could non-prohibited subsidies that reduce costs to the fisheries sector be prevented from contributing to overcapacity or overfishing?  

(d) What should the scope of any prohibitions be, i.e., how far upstream or downstream should they reach, and should the focus be marine wild capture fisheries?  

(e) Should any or all proposed prohibitions be conditional on anything?  If so, on what?  

(f) What role should there be for a provision such as the prohibition of non-listed subsidies in respect of "unequivocally overfished" fisheries?  

(g) If such a provision is viewed as unnecessary, 

(i) How otherwise could it be ensured that a bottom-up list of prohibited subsidies would be effective in fulfilling the mandate? 

(ii) What would be the justification for permitting subsidies in respect of overexploited fisheries?

GENERAL EXCEPTIONS
12. In my first draft text, the list of subsidies that would be prohibited is modulated by general exceptions, mainly for subsidies identified by participants as helping to reduce overcapacity and overfishing, and to improve environmental conditions in marine wild capture fisheries.  In the light of the mandate from Ministers, i.e., to prevent them from undermining the effectiveness of the prohibition, these proposed exceptions as envisaged would be conditioned on the establishment and operation of fisheries management systems and measures.  

13. Participants are asked to consider the following:

(a) What measures are appropriate for inclusion in a list of general exceptions?

(i) For each such measure, is the rationale that it would be unlikely to contribute to, or would counteract, overcapacity or overfishing?  If so, why?

(ii) For any measure proposed for a general exception in spite of possibly contributing to overcapacity or overfishing, what would be the rationale for excepting it from prohibition?  

(b) Where you consider that a given measure that has been proposed for a general exception should instead be prohibited, what are the reasons?  Do you consider that the measure would contribute to overcapacity or overfishing, and if so, how specifically?  

(c) Should general exceptions be conditional in principle on having a fisheries management system in place (leaving for the section below the details concerning fisheries management): 

(i) Should each general exception be conditional on fisheries management?  

- Are there additional or alternative conditions that should apply?

- Are there general exceptions that in your view should be unconditional?  Which ones?

- How could it be ensured that any unconditional exceptions would not contribute to overcapacity or overfishing?  

(d) If most WTO Members are committed to and already have implemented or are in the process of implementing fisheries management systems, what would be the difficulties, in practical terms, of agreeing to having fisheries management in place as a condition for making use of general exceptions?  

SPECIAL AND DIFFERENTIAL TREATMENT
14. In the light of the mandate from Ministers, my first draft text contains special and differential treatment provisions whereby developing Members could provide certain capacity- and effort-enhancing subsidies that otherwise would be subject to prohibition.  During the negotiations, developing Members have consistently acknowledged that subsidies by any country can contribute to the global problems of overcapacity and overfishing, and thus have indicated that they are not seeking a "blank check" allowing unlimited and unconditional subsidization.  The difficulty in the negotiations on S&D provisions thus far is how to find a balance between flexibility for developing Members to provide subsidies to develop their fisheries sector on the one hand, and ensuring that such subsidies do not contribute to overcapacity and overfishing, on the other hand.  

15. Participants are asked to reflect in detail on the following questions:

(a) Do participants support an essentially full carve-out from the disciplines for LDCs? 

(b) For developing Members other than LDCs, is it appropriate and consistent with the mandate that S&D exceptions be broadest and subject to the fewest conditions for subsidies to the smallest-scale, closest to shore, and least commercial fishing operations, with exceptions becoming progressively narrower and subject to more conditions as the subsidized operations become larger-scale, further from shore, and more commercial?   

(i) If so, how could such different types, scales and/or geographic areas of operations be defined and differentiated?  

(ii) How would the resulting categories relate to the mandate to discipline subsidies that contribute to overcapacity or overfishing?  

(iii) What types of conditionalities would apply, to which categories? 

(c) Are there other bases on which fisheries operations of developing Members could be categorized for the purpose of S&D exceptions, which would provide the necessary flexibility to developing Members without contributing to overcapacity or overfishing?

(d) If no other dividing lines among types, scales and/or geographic areas of operations can be identified, would all non-LDC developing Members receive the same S&D treatment in respect of their fisheries subsidies to all types, scales and geographic areas of fisheries operations?

(i) In such a situation, what should the exceptions be, and to what conditions should they be subject?  

(ii) If all non-LDC developing Members were fully exempted from eventual prohibitions on, for example, subsidies for vessel construction/modification, and operating costs, how could it be ensured that such subsidies would not contribute to overcapacity or overfishing?  

(iii) On what other basis could S&D treatment be structured?

(e) Should some or all exemptions for developing Members be conditional on fisheries management?  

(i) If so, which exemptions should be subject to such conditionality?

(ii) What sort of fisheries management conditionalities should these be and how could their effectiveness at preventing overcapacity and overfishing be ensured?  Would self-certification that management was effective be sufficient?

(f) If S&D exceptions were not conditioned on fisheries management, what other conditions should there be, if any, and how would those operate to prevent the subsidies from contributing to overcapacity or overfishing?  

(g) What is the appropriate role for technical assistance for developing Members to implement new disciplines?  

(i) How can effective technical assistance for the implementation of management conditionalities be ensured while not indirectly making more resources available to subsidize?  

(ii) How can developing Members' needs and donor Member's capabilities be reconciled in a way that contributes most efficiently to fulfilling the mandate?  

GENERAL DISCIPLINE/ACTIONABILITY

16. Under the existing provisions of the SCM Agreement, specific subsidies benefiting the fisheries sector are actionable, and thus can be the subject of multilateral adverse effects challenges (e.g. serious prejudice) and countervailing measures if the applicable conditions are present.  These provisions are not, however, designed to clearly identify any contribution that such subsidies may make to overcapacity or overfishing.  With a view to creating predictability and certainty concerning how to identify and address such effects, my first draft text contains certain guidelines on the basis of which a Member could challenge another Member's subsidies if those subsidies caused depletion of or harm to, or creation of overcapacity in respect of, stocks whose range extended into the challenging Member's EEZ, or particular stocks in which that Member had identifiable fishing interests.  

(a) Should new fisheries subsidies rules define any fisheries-specific negative effects from subsidies that could be challenged by other Members?  

(b) If so, how should such effects be defined?

(i) To what extent, if at all, should implementation by the subsidizing Member of sound fisheries management be considered to relevant evidence for a determination of whether its subsidies have caused such effects?  Why?

(ii) What additional or alternative evidence would be relevant?  Why?  

(c) If no parameters are established in respect of relevant evidence, what would be alternative approaches to ensure predictability and certainty in the application of general subsidy disciplines?

FISHERIES MANAGEMENT CONDITIONALITIES
17. The discussions in the Negotiating Group indicate that participants generally believe that exceptions – both general and S&D – should not be unconditional, given their potential to undercut the effectiveness of the disciplines on subsidies that contribute to overcapacity and overfishing.  

18. The discussions also have indicated a widely-shared view that the principal conditionalities should pertain to fisheries management, a central component of which would be stock assessments, in part because of the difficulties of directly measuring the effect of particular subsidies on particular wild capture fisheries due to the mobile and undomesticated nature of the resource.  

19. There are, however, differing views as to how much detail WTO fisheries subsidies rules should contain on fisheries management, in respect of both the substantive basis of such conditionalities and the appropriate fora and mechanisms for monitoring and enforcing their implementation.  There has been considerable debate on the approach taken to these issues in my first draft text.  

20. I would ask participants to reflect on the following questions: 

(a) Are there other conditionalities that should be applicable to exceptions (general and S&D), either in addition to or instead of fisheries management conditionalities?

(b) How important is it for the effective operation of the disciplines that all Members' fisheries management systems and measures adhere to a common standard, and how prescriptive should that standard be?  

(c) If a common standard is not necessary or not acceptable, how could the effectiveness of different Members' systems in controlling overcapacity and overfishing be monitored and enforced?  

- What would prevent one Member with ineffective management from overfishing stocks that were safeguarded/replenished by another Member's effective management measures?  

(d) Given that an international consensus already exists in respect of a substantial number of international fisheries management instruments, and those instruments themselves take account of the capacity constraints of developing countries, does it make sense to draw inspiration from those instruments for the substantive content of management conditionalities for using exceptions from the prohibition?  

(i) If not, why not?

(ii) If so, how could the typically non-binding nature and relatively general and flexible wording of those instruments be reconciled with a binding prohibition of subsidies that contribute to overcapacity or overfishing, and binding conditionalities concerning fisheries management where exceptions are used?  

(e) What role should stock assessments play in any management conditionalities?  

(i) If stock assessments are considered unnecessary, why, and how could overfishing and overcapacity be monitored in the absence of stock assessments?

(ii) If stock assessments are considered to be a necessary element, how could the rules take into account Members' different capabilities while ensuring that the assessments are as reliable and robust as possible?  

(iii) To what extent if at all should the results of stock assessments form part of any conditionalities?

(f) Is it logical to require a stock assessment before a capacity-enhancing subsidy is provided?  

(i) If not, why not?

(ii) If so, what practical problems would need to be resolved? 

(iii) What timing and review mechanism for such stock assessments could best reconcile a Member's need to implement a given subsidy on the one hand, and other Members' need for multilateral surveillance/transparency in respect of the fisheries resources that would be affected by it on the other hand?

(g) Given the existing role of the FAO in discussing FAO members' substantive implementation of various international fisheries instruments, what specific problems/concerns would there be if that role were enhanced in respect of stock assessments and/or fisheries management systems? 

-
Would the problems be the same if the review at the FAO were similar to reviews of notifications by WTO bodies (i.e., multilateral review among members, for transparency, rather than a mechanism for approval, whether by a panel of experts or a multilateral body)? 

(h) Why, if at all, would the WTO be better-positioned to perform such reviews of fisheries-related information?  

-
How could the necessary expertise be built into any WTO-based review of fisheries management, without the WTO becoming a fisheries management organization?

TRANSPARENCY 
21. Most participants appear to believe that enhanced transparency in respect of fisheries subsidies should be an important outcome of the negotiations, as a necessary element in ensuring that the disciplines operate effectively.  In this regard, my first draft text includes specific transparency provisions that would apply where exceptions are used; in particular, information related to subsidies for which exceptions were invoked would be notified to, and reviewed by, the WTO, and there would be consequences for non-notification.  Concerning transparency in respect of fisheries management, given the technical questions that would arise in review of Members' fisheries management systems, as outlined in the previous section, my first draft text envisages a multilateral mechanism that would make use of outside fisheries expertise and institutions.  

22. I would ask participants to reflect on the following issues:

(a) Assuming that notifications would be required in respect of subsidies for which exceptions from the prohibition were invoked, is it logical for such notifications to include information addressing the conformity of the subsidies with the specific criteria and characteristics of the invoked exceptions?  

(b) Would a requirement to notify such subsidies after rather than before they were implemented be effective in ensuring that the pertinent criteria were respected?  Are there effective alternatives? 

(c) What mechanisms could be built into the rules to create incentives to notify?  

(d) If a presumption that non-notified subsidies are prohibited is either not workable or not acceptable, what other approaches would be effective in encouraging the submission of complete and timely notifications, so as to provide meaningful information to Members? 

DISPUTE SETTLEMENT

23. On dispute settlement, depending on the specific disciplines agreed, disputes clearly could arise which would focus on technical questions related to the fisheries sector rather than on purely legal issues.  My first draft text suggests a mechanism that could be used to bring fisheries expertise into the dispute settlement process as needed.  

(a) Is it necessary for WTO fisheries subsidies rules to provide for a specific mechanism by which panels can obtain scientific and other technical expertise related to fisheries issues that may arise in disputes?  

(i) If so, why would the provisions in Article 13 of the DSU not be sufficient?

(ii) Should resort to any such mechanism be mandatory for all panels dealing with disputes under the fisheries subsidies rules, or should such resort be at the discretion of each panel?

(b) If such a specific mechanism is considered unnecessary, how could necessary expertise be assured in disputes involving technical fisheries issues?  

(c) How could it be ensured that panels would make use of available mechanisms, in particular the provisions in Article 13 of the DSU, when necessary?  

IMPLEMENTATION

24. Given that any mechanisms ultimately agreed as part of new disciplines on fisheries subsidies will imply a certain degree of institutional infrastructure, expertise and resources, it is clear that implementation of the disciplines would pose certain difficulties, especially for developing Members.  My first draft text envisages certain flexibilities in this respect, such as the possibility for regional bodies to fulfil the roles otherwise envisaged for national mechanisms, at least for developing Members, as well as provisions on technical assistance.  

25. Participants are asked to consider the following issues in respect of the implementation of new disciplines:  

(a) What concrete mechanisms could be included in fisheries subsidies disciplines to facilitate their implementation to the maximum possible extent?

(b) Would such mechanisms be limited to implementation of fisheries management, or would they address other aspects of the disciplines as well?

(c) To the extent that disciplines foresee implementation of management or other obligations on a regional basis, how could it be ensured that the obligations were fulfilled in respect of and by each Member individually?

TRANSITION RULES

26. It is clear that whatever the new disciplines, Members would need a certain amount of time to bring their existing measures – subsidies and potentially fisheries management systems – into conformity.  My first draft text parallels the approach in the SCM Agreement, envisaging a longer transition period for developing than developed Members.  

27. I would ask Members to reflect on the following points:

(a) What would be the specific purpose of a transition period in the context of new disciplines on fisheries subsidies?

(b) Should a transition period for bringing otherwise prohibited subsidies into conformity with new rules be available only in respect of such subsidies that have been notified?  

(c) To what extent should the length of a transition period be linked to the strength of the disciplines (i.e., the degree of the new obligations imposed on Members)?  

(d) How should a transition rule for developing Members take into account the nature and extent of special and differential treatment?  

(e) Should a transition period be linked to implementation of fisheries management systems on which exceptions would be conditioned, or should it only relate to bringing otherwise prohibited subsidies into conformity with the new disciplines?

(f) Should transition periods vary based on the particular type of subsidy involved?  What would be the implications of such differentiation on overcapacity and overfishing?  

(g) Should a transition rule require Members to report during the transition period on their progress in implementing new obligations?  

__________

� On a fundamental point related to this list of measures, I wish to be clear that my first draft text would apply only to subsidies that are specific on any of the bases provided for in Article 2 of the Agreement (i.e., the list does not include subsidies that would not meet the definition of specificity in Article 2, but is not limited to subsidies that are specific on a sectoral basis to fisheries).  





