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COMMUNICATION FROM china and PAKistan
Proposed disciplines on Domestic Regulation 
Under Article VI.4 of the GATS


The following communication, dated 24 May 2006, from the delegations of China and Pakistan is being circulated to the Members of the Working Party on Domestic Regulation.
_______________

Introduction
Effective regulatory regimes are prescribed as an indispensable requirement for successful liberalization of services sectors.  Regulatory bodies are essential to check market failures and need space for achieving national policy objectives.  At the same time there is valid concern that onerous domestic regulations may act as barriers to GATS scheduled market access.  During the discussions in the Working Party on Domestic Regulations (WPDR) there has been broad support among Members for negotiating disciplines under Article VI.4 of the GATS.  The co-sponsors of this paper wish to see the following points to be reflected in the possible disciplines in the five areas of Article VI.4 of GATS with the presumption that the disciplines will cover all these elements.  This paper is without prejudice to the final positions of the co-sponsors on various points contained therein and the co-sponsors reserve the right to add, delete or modify any part thereof.

I. Objectives and Principles
1. Members shall apply licensing requirements, licensing procedures, qualification requirements, qualification procedures and technical standards in accordance with the provisions of these disciplines.
2. These measures shall be applied in a non discriminatory manner.

3. Nothing in these disciplines shall affect the rights of Members under Articles XII, Article XIV, Article XIVbis of the GATS, the Annex on Financial Services and the Annex on Movement of Natural Persons.

4. Members may apply licensing requirements, qualification requirements and technical standards in order to meet national policy objectives. 
5. Given the asymmetries existing with respect to the degree of development of services regulations in developing Members, these Members have the particular need to regulate through licensing requirements, licensing procedures, qualification requirements, qualification procedures and technical standards in line with their regulatory capacity needs.
6. Members shall apply licensing requirements and procedures, qualification requirements and procedures and technical standards which are published and readily available to the interested parties. 

II. Scope of Application

7. The disciplines shall apply horizontally to sectors where Members have made specific commitments, with respect to the supply of services by either natural persons or juridical persons. 
8. The disciplines do not address measures subject to scheduling under Articles XVI and XVII of the GATS, which restrict access to the domestic market or limit the application of national treatment to foreign suppliers.  Such measures are addressed in the GATS through the negotiation and scheduling of specific commitments.  Procedures relating to these measures shall be governed by the disciplines.
9. Members shall be fully responsible for the observance of the disciplines and each Member shall take such reasonable measures as may be available to it to ensure their observance by regional and local governments and authorities and non-governmental bodies within its territory in the exercise of powers delegated by central, regional or local governments or authorities.  Power is deemed to be delegated either through formal authorization or recognition of the activities of the non-governmental bodies by the government of a Member, such as activities affecting the entry into market of foreign services providers through compulsory membership of an association.
III. Definitions

10. Licensing requirements refer to substantive requirements other than qualification requirements on service suppliers for obtaining an authorization, permit or permission to provide services, not including authorization, permit or permission relating to the use of natural resources.  Registration requirements for the purposes of taxation or other administrative purposes are not subject to the provisions of these disciplines. 

11. Licensing procedures refer to administrative procedures used for the operation of licensing regimes.

12. Qualification requirements refer to substantive requirements on services suppliers for demonstrating the competence to provide a particular service.

13. Qualification procedures refer to administrative procedures used for the implementation of qualification requirements.

14. Technical standards refer to substantive requirements relating to the characteristics or the definition of the service and to the manner in which it is supplied.

15. For the purposes of Article VIII, international standards refer to standards adopted by international organizations whose membership is open to at least all WTO Members.
  
IV. Licensing Requirements 
16. Members shall ensure that licensing requirements do not act as barriers to trade in services and are not more trade restrictive than required to fulfil national policy objectives.
V. Licensing Procedures

17. Members shall ensure that licensing procedures are not in themselves a restriction on the supply of services. 
18. Application forms and procedures and, where applicable, renewal forms and procedures shall be as simple as possible.
19. Any fees charged for the processing of applications shall be commensurate with the administrative cost of processing an application.  Such fees do not include fees in connection with auction or bidding.
20. Any decision on the application shall be made within a reasonable period of time.  Developed Members shall and Developing Members shall, as far as practicable, indicate such periods in the relevant licensing procedures.
21. Upon request reasons shall be given in writing to applicants for denial or termination of application.  Applicants should be provided opportunity to supplement their application in case of incomplete application identified by the relevant authorities and they should be permitted to submit a new application that addresses the reason for denial of the previous application.

VI. Qualification Requirements
22. Members shall ensure that qualification requirements are not adopted or applied with a view to creating obstacles to trade in services and shall be based on objective criteria, such as competence and the ability to supply the service. 
23. Members shall take measures to promote the role which autonomous and mutual recognition agreements can play in facilitating the process of verification of qualification and/or in establishing equivalency of education.
VII. Qualification Procedures

24. Application forms and procedures and, where applicable, renewal forms and procedures shall be as simple as possible.

25. Any fees charged for the processing of applications shall be commensurate with the administrative cost of processing an application. 

26. Any decision on the application shall be made within a reasonable period of time.

27. Examinations shall be scheduled with a reasonable interval and shall be relevant to the activity subject to the applicable qualification requirements.  

28. Where possible, reasons should be given in writing to applicants for denial or termination of application.  Applicants should be provided opportunity to supplement their application in case of incomplete application identified by the relevant authorities and they should be permitted to submit a new one that addresses the reason for denial of the previous one.
VIII. Technical Standards

29. Members shall ensure that technical standards are not prepared, adopted or applied with a view to creating obstacles to trade in services. 

30. Members shall, to the maximum extent possible, use relevant international standards as a basis for their technical standards except when such international standards would be an ineffective or inappropriate means for the fulfilment of the national policy objectives pursued, for instance because of climatic or geographical factors or technological problems or capacity of regulators. 

IX. Review 

31. Members shall provide the opportunity of review of administrative decisions relating to applications from service providers pertaining to licensing requirements, licensing procedures, qualification requirements, qualification procedures and technical standards as provided for under Article VI 2 of the GATS.

X. Transparency

32. In addition to Article III of the GATS, the following provisions shall apply to licensing requirements, licensing procedures, qualification requirements, qualification procedures and technical standards.

33. Developed Members shall, and Developing Members to the extent possible, designate an official journal/gazette to announce all measures prior to their entry into force and make the texts of the measures available at the enquiry point established under Article III-4 of GATS.

34. Members shall publish in the above-mentioned journal/gazette the list of all organizations, including those organizations with delegated power from the government that authorize, approve or regulate services through licensing or qualification or other form of approval.  Any changes thereof shall also be published promptly. 

35. The above provisions shall not require any Member to disclose confidential information, the disclosure of which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular services providers, public or private.

XI. Special and differential treatment
36. The disciplines shall become applicable to Developing Members after __X__ years of the date of entry into force of the disciplines and to LDCs after _X__ years of the entry into force of the disciplines.

37. In assessing the trade impact of a regulation enforced by a developing Member, due consideration shall be given to the development, financial and trade needs as well as the regulatory capacity of such a Member. 

38. Technical assistance shall be granted to developing Members, in particular those facing resources constraints and LDCs, with a view to facilitating their participation in international standardization activities, increasing their capacity in regulation and rendering advice on the ways and means to comply with licensing requirements, qualification requirements and technical standards.  Such assistance shall be provided on mutually agreed terms in appropriate form, including financial aid and training. 

XII. Institutions, Consultations and Dispute Settlement

39. A Committee on Domestic Regulations for trade in Services shall be established, and shall be composed of representatives from each of the Members.  The Committee shall elect its own Chairperson and shall meet as necessary but not less than once a year.  It shall afford Members the opportunity to raise any issues related to these disciplines and to carry out such responsibilities as assigned to it by the Members.

40. The Committee shall report annually to the Council for Trade in Services. 

41. Consultations and the settlement of disputes with respect to any matter affecting the operation of the disciplines agreement shall take place under the auspices of the Dispute settlement body and shall follow the Understanding on Rules and Procedures governing the settlement of disputes.

__________

� On qualification requirements and procedures, Pakistan subscribes to JOB (05)/50.


� The co-sponsors are open to discussing the definition as proposed by some Members. 
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